STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

Docket No. DE 14-238
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE
Determination Regarding PSNH’s Generation Assets

SIERRA CLUB’S REPLY BRIEF ON SCOPNG

The Sierra Club submits the following reply briebponding to the briefs filed by the
other parties in the above-captioned proceedingammg the proper scope of this Docket.
The Sierra Club firmly believes that the propewtaeson of this Docket will involve a broad
assessment of the economic interests of ratep#yarsicludes potential environmental
compliance costs and risks, will use a long timezom for assessing risks and costs, and will
heavily employ the factual analysis already peridry the Commission Staff in Docket No.
IR 13-020; moreover, there is support for and cnage among multiple other parties in this
Docket concerning these aspects of proper scoping.
ARGUMENT

In the briefing of the various parties in this preding, there appears to be a multiparty if
not universal consensus on several issues: théirigrfer consideration should be lengthy, the
assessment of economic impacts evaluated in thsepding should be broad, and that the 1999
Settlement Agreement, while important, should matuly constrain the development of the
proper resolution to these proceedings today.hétstme time, PSNH has made proposals that
are inconsistent with the requirements that thieg@eding explore divestiture, repowering, and

retirement as solutions to the problems posed INHPSgeneration assets to the economic



interests of its customers. The Sierra Club subthis reply brief to help identify those areas of
general consensus and to respond to issues raige8NH in which consensus is lacking.

A. Areas of General Consensus

The briefing submitted by the parties in this meding thus far identifies numerous areas
in which there appears to be a general consenadsgdarly as regards the proper time horizon
the docket should regard, the scope of the terrarfemic interests,” and the role of the 1999
Settlement Agreement. Additionally, the SierralChotes that multiple parties support a robust
and central use of the June 2014 “Preliminary StRejport Addressing the Economic Interest of
PSNH’s Retail Customers as it Relates to the Pialddivestiture of PSNH’s Generating Plants”
(the “La Capra Report”) and its accompanying Lip&eport.

The Sierra Club agrees with both the Commissioff &tal CLF that this proceeding
must involve a long-term look at the risks, berseftiosts, and consequences of divesting,
retiring, or otherwise addressing the problems gdgePSNH’s generation assefSe, e.g.,

CLF Br. at 4-5 (“determinations in this docket slibiake into account the longest

reasonable time frame for assessing PSNH customessomic interest, at least matching the
typical commercial timeframes for depreciation &odk life, financing, cash flow analysis, and
energy market forecasts of fifteen to twenty year€ommission Staff Br. at 3 (advocating a
comparison of energy prices over the course ofcad)’ A long-term analysis is necessary to
ensure that the economic interests of electriaigt@mers is protected, and that permanent

changes to the New Hampshire electricity marketoke not made based on short-term

! The Sierra Club does, however, disagree with te@ission Staff's statement that this docket
should be conducted “with a view towards maintagrf®8NH’s enterprise-level viability.”
Commission Staff Br. at 4. The relevant statuteals this Commission to be concerned with
the economic interests of ratepayers; whether bPBNH remains viable as an “enterprise-
level” entity is an extra-statutory concern thatymeell be in tension with ratepayer economic
interest.



phenomena. As discussed in the Sierra Club’s agdmief, such robust planning is consistent
with the planning practices employed by a large peminof utilities in many parts of the country.
See, e.g., Sierra Club Br. at 6-7.

The Sierra Club also agrees with what the cleaontgjof other parties have
recommended: that the category of issues contamie term “economic interests” should not
be unduly limited.See Commission Staff Br. at 4 (noting that legacy eonmental cleanup
issues are important considerations); PSNH Br:Ht @discussing a wide range of potential
economic interests); CLF Br. at 3-4 (while econoimterest is narrower than public interest, the
proper analysis would still involve regarding “tbepected market value of PSNH
generation assets,” “evaluating the short and kengr financial risks to customers of PSNH
retention of generation assets,” and “comparintphisal and projected over-market energy rates
paid by PSNH customers with the anticipated strdrust charges on customer bills and energy
service rates” while also considering impacts thékesale energy and capacity markets” of
PSNH assets operating as merchant facilities aath“the short-term and long-term
implications of divestiture”); NEPGA Br. at 7-8 @wmic interests include such additional
issues as the development of flexible, creativegnproducts for consumers, including
“dynamic pricing products that encourage conseovatenergy efficiency and renewable energy
solutions,” as well as “O&M costs, future capitapenses, environmental compliance, a rate of

return, and other costs recovered in regulated’ete

2 Although Sierra Club agrees with the Office of @ensumer Advocate that energy service
rates will be an important component of an analgsihe economic interests of customers, it is
far too narrow to consider it to be thely component of such an analysis. At a thresholdl]lev
customers pay bills, not rates, and so, if notlelsg, impacts on such things as energy efficiency
programs and the dynamic pricing products discubgeldEPGA are crucial for an economic
interests.See Sierra Club Br. at 2; NEPGA Br. at 7-8. Thisnsaiddition to the numerous other
components of economic interest laid out by otlatigs in this proceeding.



Additionally, the Sierra Club agrees with the nmyoof parties that have indicated that
the 1999 Settlement Agreement should not be coresidegidly conclusive to the detriment of
the issues considered in this proceediSge Granite State Hydropower Association Br. at 1-2
(interpretations of avoided costs calculationdhim 1999 Settlement Agreement may result in
undercalculation); CLF Br. at 6 (noting that therédgment “does not bind the Commission like a
contract,” and observing that the Agreement wagirmally based on an understanding “that
PSNH would immediately proceed to divest its getnegaassets, rather than retain them for
more than a decade and continue to realize thadiabbenefits of regulated returns on equity”);
Commission Staff Br. at 1-2 (advocating inclusidralb PSNH generation assets in this present
proceeding, notwithstanding the 1999 SettlementAgrent’s different treatment of certain
combustion turbines); NEPGA Br. at 5 (“NEPGA and32Eare unaware of anything in this
Agreement that prevents the Commission from comagc¢he divestiture inquiry required”).
Indeed, even PSNH agrees that that the 1999 SetileAgreement does not necessarily control
all considerations in this proceeding:

PSNH acknowledges that the passage of time and/émtieg events may have

made fulfillment of some of the requirements difficor impossible, and does not,

therefore, contend that the [Agreement] is, ir@dpects, inviolate . . . PSNH

understands that there may, for various reasoresl teebe alterations to the strict

terms of the [Agreement] . . .

PSNH Br. at 24.

Finally, the Sierra Club also agrees with proposasle by both CLF and NEPGA for

the use of the La Capra and Liberty Reports. Toa€apra and Liberty Reports represent a

thorough and extremely recent assessment of mathgedfey factual issues at stake in this



proceeding, and it would be inconsistent with #gadlative directive that the Commission
expedite this docket to shelve such material antfaanew reports to be generatefee CLF

Br. at 7 (the La Capra study and its accompanyibgrty Report “reflect highly consistent,
relevant, and recent expert analysis of the vesyas at the center of this docket” and relying on
them further “aids the Commission in fulfilling iksgislative mandate to expedite this docket by
avoiding the expense and time of redoing all tleeaisted analytical work”™). Thus it would be
prudent for this docket to proceed as CLF recommseaid for the Commission to make “the
underlying data and analysis from the Liberty aaddapra Reports available to all parties” with
opportunities for “Staff and PSNH [to] provide upeksito La Capra or other prefiled testimony
by a date certain” and for “other parties [to] thopound data requests followed by designation
of their own witnesses.” CLF Br. at §ee also NEPGA Br. at 3 (“NEPGA and RESA submit
that as an initial step in this docket the Commoissihould request responses to [the La Capra
and Liberty] reports. If parties do not agree witformation and/or conclusions contained in the
reports, parties should indicate why and providermation to support their positions. If they
agree with Staff’'s and La Capra’s findings, thegudl so indicate and discuss why.”). Such a
process of would allow for full development of tssues, while making the best use of existing
and highly thorough and relevant analysis and emguihat the docket proceed in a smooth,
speedy fashion.

B. Areas Lacking General Consensus

In contrast to the numerous areas identified alodggeneral consensus, multiple
recommendations made by PSNH in its scoping bauek support. Specifically, PSNH advances

several wrongheaded arguments concerning econatei@sts and environmental costs, the



value of coal-fired generation, and raises certasts and benefits in an asymmetric way that, if
not corrected, would skew the Commission’s analyeishe detriment of ratepayers.
Concerning economics, while Sierra Club agrees R8NH generally that the scope of
issues embraced by the term “economic interestsfadad, PSNH’s discussion of such issues is
incomplete. PSNH wrongly suggests that impacttherenvironment and public health “from
PSNH'’s facilities” are mere “public interests” thektould be left out of an investigation of
ratepayer economic interests. PSNH Br. at 9. Hewesuch impacts are not at all distinct from
ratepayer interests, through several different meisims® For example, to the extent that
environmental harms are addressed or mitigatedigifrstate or federal regulatory requirements,
those requirements may entail significant changegeration or installation of control projects
at the subject facilities, with major impacts or #ttonomics of generating electricity from them.
Likewise, environmental harms may give rise to esdment actions, which either directly
(through imposition of penalties) or indirectly rgkugh injunctive relief or requirements for
control installation) can, again, have significempacts on the economics of electrical
generation. Additionally, legacy environmentalatiap costs, such as from groundwater and
soil contamination from long-term coal pile storages significant costs that should be
considered when assessing economic imgiaétscordingly, the Commission should not

categorically dismiss environmental costs as “muiniierests” distinct from the economic

3 This is true even if one sets aside the factttratlamage to air and water quality caused by
pollution from facilities such as PSNH’s Merrimaakd Schiller Station coal-fired power plants
imposes direct economic harm on the ratepayingigubrough impairments in health, missed
days of work, and premature deaths. Such hareadily quantifiable in terms of economic
costs. Seg, eg., Clean Air Task Force, Death and Disease from P&lants at
http://www.catf.us/fossil/problems/power_plants//.

* This is of course in addition to economic impdotsn reasonably foreseeable forthcoming
environmental regulationsSee generally Sierra Club Br. at 3.



interests of electricity customers; to do so wdaddo improperly warp the analysis in this
docket to the detriment of ratepayers.

Similarly, while PSNH in its brief discusses a edyiof impacts to local tax bases,
employees, and contractors that may flow from ditte® and retirement of its coal-fired
facilities, and suggests that such impacts mayeagtpfpe considered as part of an analysis of
economic interests, PSNH does so in an asymmeaiyc %ee PSNH Br. at 9-11. PSNH’s
generation assets do not exist in a vacuum, atltetextent that PSNH itself is not paying taxes,
hiring employees, or engaging with contractors ativihack, Schiller, and Newington Stations,
its successor after divestment will. However, arate critically, even if some or all of these
facilities were retired either as part of thesecpealings or post-divestiture, energy services
would still be provided in New Hampshire througmscombination of expanded operation at
existing generators, new generation, and energyiesity. Thus, it would not be appropriate to
count a loss of tax revenue from the closure ofrivierck Station, for example, without also
counting the tax revenue that would flow from nesmgration that would replace Merrimack.

Indeed, it is entirely necessary that any accuwatsideration of the economic interests
at play in this proceeding consider not just ctisa$ may flow from divestiture or retirement of
PSNH’s generation assets, but also the impactdhar energy services, and attendant benefits.
Constructing renewable generation, such as windsalat, in New Hampshire would very likely
provide positive economic impacts far outweighingtmued operation of the aging fossil units
in PSNH's fleet: not only would less money move olithe state to import fuel, but the
construction of the new generation would provideamtant local jobs, as well as tax revenue,
and benefits from increased fuel diversity. Like&ienergy efficiency investments made to help

obviate the need for new generation can lower dvenargy costs while spurring local job



development for installation of new energy effitiersulation and equipmentAccordingly, if

the Commission does consider such issues as tas,lEsployee salaries, and contractor
revenue to be within the proper ambit of an analg§ieconomic interests of ratepayers, such
analysis must not simply regard the side of thgéegbertaining to PSNH alone, but must look to
the larger energy market in New Hampshire as itld/be impacted by divestiture or retirement
of PSNH’s generation assets.

This is particularly true in the context of PSNksong-headed claim that its coal-fired
assets are absolutely essential to the New Hangpshergy market. Bewilderingly, PSNH
argues that until New Hampshire’'s generation “capassues” have been “resolved,” the
Commission may only allow divestiture with the caimh that “no generation that uses fuels
other than natural gas be retired.” PSNH Br. at B6wever, there is nothing that indicates that
indefinite operation of PSNH’s coal-fired assets mecessary, and PSNH does not provide any
information supporting its argumehtNeither, for that matter, is it clear what PSNidans by

“capacity issues” or when they would be “resolvedfficiently in PSNH’s mind.

® See, e.g., Synapse Energy Economics, Inc., Economic ImpandsPotential Air

Emission Reductions from Renewable Generation &clefficy Programs in New England,
available at http://www.synapse-energy.com/sites/default/filgatgpseReport.2005-04.RAP-
EPA.Economics-and-Emissions-from-Renewables-anitiBffcy-in-NE.04-23. pdf.

® PSNH attempts to justify its claim by raising 8pecter that, perhaps, a party purchasing
PSNH'’s generation assets as part of divestitureanfjydo so because shutting them down
would increase capacity payments to other assatpthichaser may hold. Besides being
speculative in the extreme (PSNH points to no qlalers in the ISO-New England system who
could or would be likely to act as PSNH fears), bsbhehavior would be rather irrational. High
capacity prices encourage entrants to the marketoving assets from the market to game
capacity prices is a strategy to, over the mediunteng-term, lose money to new competitors.
Even if PSNH was right, however, such a “benebtatpotential purchaser would be priced into
the purchase price for PSNH’s assets, driving ep 8ale price and thereby diminishing the
burden of potential stranded costs. Whateverrtipact, however, it isholly inappropriate to
rule out divestiture that may result in retirementhe scoping phase of this proceeding, before
the Commission has been presented with any dataadysis to help guide its decisionmaking.
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Nor does capacity necessarily pose a long-terrl@no for New Hampshire. The
Commission Staff's own La Capra report addressesdvédry issue, noting that price volatility
due to capacity constraints was a “short-term ¢if@at] will be resolved over time,” lasting
only until “more natural gas capacity and generpatiapacity becomes available in the region,” a
conclusion the report makes “based upon marketésis.” La Capra Report at 10. Indeed,
recent high capacity prices are doing exactly vith@y should: spurring entrants to the market.
See Motion for Leave to Answer and Answer of ISO Nengtand Inc., Federal Energy
Regulatory Commission Docket No. ER14-1639 (Mag214),available at http://www.iso-
ne.com/regulatory/ferc/filings/2014/apr/erl4-140804-29-30 _ans_fca 8 results_protest.pdf,
at 16 (noting that in the recent ISO New Englanavéod capacity auction, the show of interest
of new supply “exceeds 10,000 MW,” which ISO Newgkmd notes is “high relative to recent
auctions”). Thus, the current marketplace condgiof relatively high capacity prices should
not be presumed to be a categorical bar againsidenmng whether or not divestiture and
retirement of PSNH’s expensive generation assesisgretects economic interests.

At the very least, if the Commission is concerrtet tetirement of some or all of
PSNH'’s coal-fired assets may create reliabilityagyns, it could request that ISO-New England
prepare a reliability analysis to assess what—yfagrid upgrades may be necessary to
accommodate such retirement while ensuring that dsemands are met. But PSNH’s bald
assertion that its coal-fired assets must be rdefinitely is without support, and is moreover an
improper argument for limiting the scope of thisgeeding. Ultimately, while Sierra Club
agrees that additional energy diversity in New Halnme would be a benefit to ratepayers and
the state generally, such diversity should conmtéénform of new, clean energy technologies

(such as wind, solar, and energy efficiency) tlat/jge local economic growth and



environmental benefit, and not from retaining alofty and increasingly expensive sources of
generation, like coal-fired asséts.

PSNH, after stating without support that only eoumed operation of its coal-fired
facilities would be in the economic interests oftammers, floats a “potential resolution” that
would take both divestiture and retirement off thisle. PSNH suggests that the Commission
create a special charge to be applied to all rgggga—not just PSNH’s energy services
customers—that would consist of the difference leetwPSNH's costs and the spot market for
electricity. PSNH Br. at 25. Although PSNH proesdfew details on its proposal, this would
appear to ensure that PSNH’s assets are neveteliyesmid the entire population of New
Hampshire electricity customers pays, in one forrarmther, for PSNH’s higher-cost electricity
(and thereby insulating PSNH against market pressuather than exposing PSNH to them).
While the Sierra Club agrees that this docket shbelabout more than a simple binary choice
to divest or not to divest, it is unclear how PSHBigroposal would resolve the underlying
problems of PSNH’s generation assets being morerestye than competitive suppliers in the
New Hampshire market; instead, it would simplyeassts for customers while delivering none
of the benefits of divestiture at &lI.

CONCLUSION
For the foregoing reasons, this Commission shoodaiiee that this Docket will involve a

broad assessment of the economic interests ofaygeq including potential environmental

" As Sierra Club discussed in its opening brief coping, coal-fired assets such as PSNH’s
Merrimack and Schiller Station are subject to aemwdriety of forthcoming environmental
compliance costs that will render these alreadepgjye facilities less competitive going
forward. Conversely, cleaner energy technologidisoe better positioned to deliver economic
benefits to ratepayers over the mid- to long-term.

8 Further, perhaps because of the paucity of deffgited by PSNH concerning its proposal, it is
unclear whether or not the structure PSNH suggeststhorized by the statute giving rise to this
docket.
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compliance costs and risks, will assess impactd tadividual classes of ratepayers, will avoid
using a short time horizon and instead will assis&s and costs running out to 2040, and will
rely heavily on the factual analysis already perfed by the Commission Staff in Docket No. IR

13-020.

Respectfully Submitted,

/sl
Zachary M. Fabish
Attorney for the Sierra Club
50 F Street NW, 8 Floor
Washington, D.C. 20001
(202) 675-7917
zachary.fabish@sierraclub.org

Dated: January 7, 2015
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the Sierra CluBisef on Scoping has been served
electronically on the persons in the Commissioatwise list in accordance with Puc 203.11 on
this 7" day of January, 2015.

/sl
Zachary M. Fabish

12



